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Summary 

Forfeiture has long been an effective law enforcement tool. Congress and state legislatures have 
authorized its use for over 200 years. Every year, it redirects property worth billions of dollars 
from criminal to lawful uses. Forfeiture law has always been somewhat unique. By the close of 
the 20 th century, however, legislative bodies, commentators, and the courts had begun to examine 
its eccentricities in greater detail because under some circumstances it could be not only harsh but 
unfair. The Civil Asset Forfeiture Reform Act (CAFRA), RL. 106-185, 114 Stat. 202 (2000), was 
a product of that reexamination. 

Modem forfeiture follows one of two procedural routes. Although crime triggers all forfeitures, 
they are classified as civil forfeitures or criminal forfeitures according to the nature of the 
procedure which ends in confiscation. Civil forfeiture is an in rem proceeding. The property is the 
defendant in the case. Unless the statute provides otherwise, the innocence of the owner is 
irrelevant — it is enough that the property was involved in a violation to which forfeiture attaches. 
As a matter of expedience and judicial economy, Congress often allows administrative forfeiture 
in uncontested civil confiscation cases. Criminal forfeiture is an in personam proceeding, and 
confiscation is possible only upon the conviction of the owner of the property. 

The Supreme Court has held that authorities may seize moveable property without prior notice or 
an opportunity for a hearing but that real property owners are entitled as a matter of due process 
to preseizure notice and a hearing. As a matter of due process, innocence may be irrelevant in the 
case of an individual who entrusts his or her property to someone who uses the property for 
criminal purposes. Although some civil forfeitures may be considered punitive for purposes of the 
Eighth Amendment’s excessive fines clause, civil forfeitures do not implicate the Fifth 
Amendment’s double jeopardy clause unless they are so utterly punitive as to belie remedial 
classification. 

The statutes governing the disposal of forfeited property may authorize its destruction, its transfer 
for governmental purposes, or deposit of the property or of the proceeds from its sale in a special 
fund. Intra- and intergovernmental transfers and the use of special funds are hallmarks of federal 
forfeiture. Every year, federal agencies share among themselves the proceeds of jointly conducted 
forfeitures. They also transfer hundreds of millions of dollars and property to state, local, and 
foreign law enforcement officials as compensation for their contribution to joint enforcement 
efforts. 

This report is available in an abridged form, without citations, footnotes, or appendices, as CRS 
Report RS22005, Crime and Forfeiture: In Short, by Charles Doyle. For a discussion of selected 
proposed reforms, see CRS Report R43890, Asset Forfeiture: Selected Legal Issues and Reforms, 
by Richard M. Thompson If. 
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Introduction 

This is an overview of federal forfeiture law. 1 It sketches the origins and general attributes of 
forfeiture, describes the distribution of the hundreds of millions of dollars it generates, and 
identifies some of the constitutional issues it raises. 



Background 

Congress and state legislatures have authorized the use of forfeiture for over 200 years. Forfeiture 
law has always been somewhat unique. Its increased use has highlighted its eccentricities and 
attendant policy concerns. 

Present forfeiture law has its roots in early English law. It is reminiscent of three early English 
procedures: deodands, forfeiture of estate or common law forfeiture, and statutory or commercial 
forfeiture. 2 

At early common law, the object that caused the death of a human being — the ox that gored, the 
knife that stabbed, or the cart that crushed — was confiscated as a deodand. 3 Coroners’ inquests 
and grand juries, bound with the duty to determine the cause of death, were obligated to identify 
the offending object and determine its value. 4 The Crown distributed the proceeds realized from 
the confiscation of the animal or deadly object for religious and charitable purposes in the name 
of the deceased. 5 

Although deodands were not unknown in the American colonies, 6 they appear to have fallen into 
disuse or been abolished by the time of the American Revolution or shortly thereafter. 7 In spite of 
their limited use in this country, deodands and the practice of treating the offending animal or 



1 Forfeiture is the loss of any right — ordinarily a property right — as a consequence of a breach of some legal obligation. 
Black’s Law Dictionary, 667 (8 th ed. 2004). Discussion in this report is limited to forfeitures associated with 
criminal conduct, other than the forfeiture of bail. Throughout this report, the terms “forfeiture” and “confiscation” will 
be used interchangeably. 

2 Austin v. United States, 509 U.S. 602, 611-13 (1993); Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 
680-82 (1974); Bane of American Forfeiture Law — Banished at Last? 62 Cornell Law Review 768, 770 (1977). 

3 Goldsmith-Grant Co. v. United States, 254 U.S. 505 (1921); 1 Hale, History of the Pleas of the Crown 419 
(1778); 2 Pollock & Maitland, The History of English Law 473 (2d ed. 1923); Finklestein, The Goring Ox: Some 
Historical Perspective on Deodands, Forfeiture, Wrongful Death and the Western Notion of Sovereignty, 46 Temple 
Law Quarterly 169 (1973). 

4 1 Hale, History of the Pleas of the Crown, 419 (1778); 1 Blackstone, Commentaries, 290 (1765-69). The 
value of the offending object or animal had to be determined because the owner was permitted to recover his property 
as long as he paid the Crown its value, id. 

5 Id. Originally, the proceeds were used to pay for a Mass to be said for the repose of the soul of the deceased, hence 
the name — giving (“dand”) to God (“deo”). 

6 Goebel, Law Enforcement in Colonial New York 717 (1944); Semmes, Crime and Punishment in Early 
Maryland 136 (1938); Scott, Criminal Law in Colonial Virginia 52 (1930). 

7 Bishop, Commentaries on the Criminal Law §827 (7 th ed. 1882); N.J. Const. Art.XVII (1776); Vt. Const, ch.2, §35 
(1777); N.H. Const, pt.2, Art. 89 (1783); Del. Const. Art. I, §15 (1792). 
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